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STATE OF OHIO 
OFFICE FOR EXCEPTIONAL CHILDREN 

 
 
 

IN THE MATTER OF    IMPARTIAL HEARING OFFICER 
DUE PROCESS REQUEST FILED BY:  CARLA B. DAVIS 
 
 
PARENT OF   
 
                                        Petitioner.   SE 1928-2006  
 
v. 
 
SYLVANIA CITY SCHOOL DISTRICT 
BOARD OF EDUCATION 
 
                                       Respondent.   
 
 

MEMORANDUM AND ORDER: RESPONDENT’S MOTION TO  
DISMISS DUE PROCESS COMPLAINT OR, IN THE  
ALTERNATIVE, FOR SUMMARY JUDGMENT. 
 

 
 This matter came before the Hearing Officer upon the Motion of the Respondent 

to Dismiss the Due Process Complaint or in the Alternative, for Summary Judgment and 

on the Petitioner’s Response to Respondent’s Motion to Dismiss. As part of these filings, 

the Hearing Officer was provided several exhibits including the Mediation Agreement, 

the due process complaint, affidavits of  [            ], mother of the student, Susan N. 

Gluckin, former attorney for the parent, and the affidavit and supplemental affidavit of 

Elaine Chapman, the district’s Special Education Director. The Hearing Officer, having 
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reviewed all of the exhibits, affidavits and Motions, hereby grants the Motion of the 

District. 

PROCEDURAL HISTORY AND FACTS 

 It is undisputed that the student, currently in the eleventh grade at Sylvania 

Northview High School, has been receiving services as a child with a disability pursuant 

to Section 504 of the Rehabilitation Act of 1973, since the 2005-2006 school year. In 

November of 2005, the parent requested and received a multi-factored evaluation 

(hereafter “MFE”) of the student. The MFE team and the parent, along with her attorney 

Susan Gluckin, met on or about January 28, 2006, wherein the parent was informed that 

the student did not qualify for special education under the Individuals with Disabilities 

Education Act 20 U.S.C. 1400 et. seq. (hereafter “IDEA”). As a result, the student’s 

Section 504 plan was continued. 

 The parent disagreed with the determination of the MFE team and sent a letter to 

Elaine Chapman, the Director of Special Education, requesting the necessary forms to 

initiate a due process hearing or mediation. The parties entered into mediation on 

February 28, 2006; both were present and represented by counsel. The parent provided a 

list of issues and questions to be addressed as part of the mediation. The parent’s list 

included inter alia: development of an IEP for speech services; a daily check-in with a 

tutor; an amendment to the MFE correcting the inaccuracies as noted by the parent; 

accommodations for student in the classroom; accommodation on the Ohio Graduation 

Tests; and a request that the District pay for the speech therapy at the UP Speech Clinic. 

See, Affidavit of  [Parent] , paragraph 12; Supplemental Affidavit of Elaine Chapman.     
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 The Mediation Agreement (hereafter “Agreement”) provided for the continuation 

of the Section 504 plan which included intervention by the District’s speech/language 

therapist, extended time for tests, copies of class notes, clarification of directions, and 

preferential classroom seating. The agreement also included a provision that the District 

would coordinate a meeting with all of student’s teachers to review her Section 504 plan, 

provide five additional counseling sessions for student through River Centre and invite 

the counselor to a meeting on April 7, 2007 to review [student’s]  Section 504 Plan. The 

District agreed to conduct a functional assessment of [student’s] reading fluency and 

share that information at the April 7, 2007 meeting. Finally, the Agreement gave the 

parent the right to provide a written addendum to the 2006 MFE correcting whatever the 

parent perceived to be inaccurate.  

 The final paragraph of the Agreement states as follows: 

“This agreement resolves all outstanding claims between the District, [student]and 
Parent regarding [student’s] education, including but not limited to educational 
programming and related services, from [student’s] initial enrollment in the 
District to the date of this agreement. Parent has requested reimbursement for 
attorney’s fees and expenses, and District has refused to make any such payment. 
If there is any future dispute regarding payment of attorney fees or expenses, such 
dispute shall be resolved by a court of competent jurisdiction in accordance with 
applicable law.”    

 
Subsequent to the meeting on April 7, 2006, the District sent a  “ Prior Written 

Notice to Parents” dated April 24, 2006, formally notifying the parent that the student 

was not eligible  for special education services based on the MFE and on the additional 

information collected in the area of reading. See,  Petitioner’s Response to Respondent’s 

Motion to Dismiss, Exhibit 7. 

On March 5, 2007, the parent filed for a due process hearing alleging that the 

MFE was not administered or interpreted in accordance with the appropriate standards, 
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that respondents improperly failed to identify the student as a child with a disability 

during the 2003-2004 and 2005-2006 school year, and that the student has not been 

provided all of the services necessary to address all of her educational needs.  Petitioner 

requested that the Respondent be ordered to identify the student as one with a disability; 

develop an IEP that addresses her needs; reimburse Petitioners for private speech and 

language services provided for the student since February of 2006, reimburse Petitioner 

for the cost of the student’s private speech/language evaluation; and provide student with 

compensatory educational services. 

Respondent filed a Motion to Dismiss on Match 9, 2007 requesting that the due 

process complaint be dismissed or in the alternative for Summary Judgment on the basis 

that the complaints raised by the Petitioner all arose prior to the effective date of the 

Agreement of February 28, 2006 and are thus waived by Petitioner.  

  Petitioner filed a responsive pleading on April 4, 1007 acknowledging that the 

Mediation Agreement generally concerned issues of identification and placement but 

could not have resolved the denial of eligibility made at the April 4, 2006 meeting. 

Petitioner further argued that the Mediated Agreement could not have covered the issues 

of eligibility for speech and language services in the 2006-2007 school year or her 

entitlement to reimbursement for private speech/language services since those were not 

raised prior to the Mediation. Respondent filed a reply on April 20, 2007.  

ISSUE PRESENTED 

The issue presented is whether the allegations raised in the Due Process 

Complaint are barred by the Mediation Agreement of February 28, 2006. 
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APPLICABLE LAW 

Summary judgment is appropriate if “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that 

there is no genuine issue as to an material fact and the moving party is entitled to 

judgment as a matter of law.” Fed. R. Civ. P. 56(c). The movant may demonstrate that 

there are no genuine issues of fact by demonstrating that the nonmoving party lacks the 

evidence to support an essential element of its case. See, Celotex Corp. v. Vatreet, 477 

U.S. 317, 322, 106 S. Ct. 2548, 91 L.Ed. 2d 265 (1986).  The evidence must be viewed in 

the light most favorable to the nonmoving party. See, Adickes v. S.H. Kress & Co., 398 

U.S. 144, 90 S. Ct. 1958, 26 L. Ed.2d 142 (1970). 

 The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1401, et seq. 

and its implementing regulations, 34 C.F.R. § 300 et seq., govern the provision of 

education and related services for the special needs child. The purpose of IDEA was to 

insure that all children with disabilities have available to them a free and appropriate 

public education which “emphasizes special education and related services designed to 

meet their unique needs. “ 20 U.S.C. § 1400(c). A special education hearing may be 

requested where there is a dispute concerning identification, evaluation, or educational 

placement of a student. 20 U.S.C.. 1415 (b)(6).  

 Further, it is undisputed that the law favors the resolution of disputes by settlement 

and public policy dictates that such agreements should be enforced. See, Mr. J. v. Bd of 

Educ., 98 F. Supp. 2d 226 (D. Conn. 2000). Enforcement proceeds on the assumption that 

the settlement agreements were entered into knowingly and voluntarily. Nicklin v. 

Henderson, 352 F. 3d 1077 (6th Cir. 2003). Settlement agreements, including those 
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reached during mediation, can preclude review of the claims. See, Amy S. v. Danbury 

Local School District., 174 Fed. Appx. 896, 2006 U.S. App. Lexis 8215. 

 Application of the foregoing to the instant case compels the conclusion that the  

 Mediation Agreement resolved “all outstanding claims between the District, [student]  

and Parent regarding [student’s]  education, including but not limited to educational  

programming and related services, from [student’s]  initial enrollment in the District to 

 the date of this agreement.”  Petitioner’s counsel argues the parent did not intend the 

phrase “all outstanding  claims” to be an unconditional waiver of all claims (present and  

future), only those raised at the mediation. In analyzing this term, one must not view it  

standing alone but in the totality of the Mediation Agreement which further states that the 

 outstanding claims “include, but are not limited to” educational programming and related 

 services.  The plain meaning of this paragraph, when viewed in totality, clearly governs  

all issues existing at the time of Mediation, whether raised by the parent or not.  

  Even if the Hearing Officer were to accept Petitioner’s definition of the term 

“outstanding”, it is still the opinion of this Hearing Officer that the issues raised by the 

Due Process Complaint were those raised at the Mediation and so are precluded from 

further review. Petitioner’s list of requests included implementation of an IEP, speech 

therapy, a daily check-in for the student, correction of the perceived inaccuracies of the 

MFE report, accommodations in the classroom, accommodations on the Ohio Graduation 

Tests, and a request that the District pay for the speech therapy at the UT Speech Clinic.   

  Finally, Petitioner did not argue that the Mediation Agreement was not entered 

into voluntarily or knowingly. Moreover, Petitioner was represented by counsel which is 
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an important consideration in analyzing the validity of the Mediation Agreement. See, 

Adams v. Philip Morris, Inc., 67 F.3d 580 (6th Cir. 1995). 

  This ruling does not preclude the parent from pursuing claims occurring after 

February 28, 2006.  This Hearing Officer’s review of the request for Due Process Hearing 

does not reveal any allegation regarding the finding made at the April 7, 2006 meeting 

(although it is argued in Petitioner’s Response) nor is there evidence that Petitioner has  

requested services for the 2006-2007 school year which have been denied. While 

Petitioner argues that the latter would impose some “exhaustion” requirement prior to 

filing a due process complaint, such a filing does not occur in a vacuum. As Petitioner 

notes, Federal and State regulations permit a  parent (or district) to file for due process on 

any matter associated with a school district’s action or refusal to act on any issue of 

identification, evaluation, placement, or provision of FAPE to a child.  It is axiomatic that 

some action or inaction must occur giving rise to the Due Process complaint. The issues 

raised by the Due Process Complaint were addressed by the Mediation Agreement and so 

without new action or inaction subsequent to February 28, 2007, no action for a Due 

Process Complaint exists. Therefore, Respondent’s Motion is hereby granted.  

 IT IS SO ORDERED. 

       _________________________________ 
       Carla B. Davis 
       Impartial Hearing Officer 
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CERTIFICATE OF SERVICE 

A copy of the foregoing Decision was served on Thomas J. Zraik, Counsel for 
Petitioner, 5579 Monroe Street, Sylvania, Ohio 43560, Cheryl Wolff, Attorney for the 
District, Spengler, Nathanson, P.L.L., 608 Madison Ave., Suite 1000, Toledo, Ohio 
43604-1169, and Arron Gregory, Ohio Department of Education, Office for Exceptional 
Children, 25 South Front Street, Mail Stop #202, Columbus, Ohio by certified mail this 
9th day of May, 2007. 

 
      _________________________ 
      Carla B. Davis, IHO 

 

 

 

 

  
   

  
 

   

  

  

       

  
 


